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IS SUE PRESENTED FOR REVIEU 


Is the amount of the claim of a former limited 
partner of a limited partnership a matter which 
is required to be submitted to arbitration under 
the arbitration clause of the agreement of limited 
pa rtnership’ 




THERE IS A CLEAR DISPUTE AS TO THE 
VALUE OF APPELLANT'S INTEREST IN THE 
LIMITED PARTNERSHIP AND THIS IS 
REQUIRED TO PE SETTLED BY ARBITRATION. 

• A • CJ aims Arising Prior to August 31, 1970 . 

The r..ain thrust of appellant's argument is that there 
is no dispute between the parties which requires arbitration. 

In Point I of his brief appellant concludes that since the 
appellees have not come forward with any proof that there are 
any unpaid creditors whose claims arose prior to August 31, 

H70, that there is no dispute (Appellant's brief pp.5-6). Not 
only is this conclusion clearly contradicted by the statement 
in the motion papers of appellees (Appellant's App. p.5a) but 
the District Court helov had no trouble finding a dispute existed. 

There is no requirement at this stage of the proceedings 
to come forward with proof as to what these claims are. Merely 
putting at issue the allegations of the complaint is suffi¬ 
cient to show a dispute between the parties. Appellant has in 
* 

effect conceded this possibility as in his answering affirmation 
he stated that if there were any such claims, the court should 
hold appropriate amounts in reserve (Appellant's App. p.l?a). 

Such statement is clearly at variance with the argument now pre¬ 
sented to the court. If there are such claims, why isn't 


an arbitrator or a panel of arbitrators the proper body to 






determine their validity’ It is possible that the defenses 
raised by the appellees could he resolved in favor of the 
appel but that is not the issue in the instant case. The 
issue is simply whether there is a dispute, not whether the 
position of the appellees is meritorious. 

Appellant appears to rely on the case of Necchl v. 
Necchl^Seulna Machine £ aUs_Cor^, 348 F.?d 693 (2nd Cir. 19651 
~rt. denied 383 U.S. ,09. That case held that it was for the’ 

. . C ° Her1de an arbitrable dispute. This 

hol’Hnr ,.. as clearly followed by the court below which recognised 
that there is a -Hspute as to the amount of appellant’s claim 
- ' '”ar this dispute is covered by the broad arbitration clause 
ipparent’y confusion pleading with proof, appellant would now 

” r3e ,n thlS C ° Urt that hls c inclusions should be accented while 
thvse of the appellees should not. No authority has been 
cited hy appellant for this position. 

He further attempts to avoid the decision of the 

c 'urf he low by al lee trip chah it- "u , 

° S -hat it begs the question". (Appellant's 

.>■»)• Unite to the contrary, it is appellant who begs 
the question, .’ere the courts to require proof of every allega¬ 
tion in a complaint and support for every denial or answer 
thereto ln a preliminary procedural matter, these would in 
effect be a decision on the merits when 


none was contemplated 



or required. In Necch i, supra, this court decided which issues 
vpre arbitrable and which were not without deciding whether there 
was any merit to them. Similarly, on the hearing of the motion 
to arbitration, the court below found a dispute without asking 
for evidence supporting appellees' claim that there was one. 

As to appellant's argument that if there are claims 
which have not been paid then a reserve should be set up (Appellant's 
brief p.8), it is submitted that this could just as well be 
haniled by an arbitrator. This is an incidental part of appellant's 
c^aim and is therefore covered by the arbitration clause. 

The case cited by appellant, Affiliated Food Distributors. 

——y.' -J'°cai Union No.?29 , 483 (3rd Cir. 1973), cert, denied 415 
U.S. 916, (Appellant's brief p.6) held that the arbitration 
clause applied only to employee grievances but not to damages. 

There the clause was clearly limited to grievances whereas in 
h he present case the arbitration clause is extremely broad. 

1’hil e appellant has r-ried to avoid arbitration by attempt- 
ing t? show hy affidavit only, and without evidence, that there 
really are no valid issues and, therefore, no dispute, he cannot 
avoid the clear language of the court below: 

"This controversy arises out of or relates to 
the contract, or its breach. Despite the 
declaratory nature of plaintiff's complaint, 
the dispute is basically one for a sum of 
money owed to a partner upon withdrawal from 
the partnership. 
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"This provision, along with the broad arbitration 
clause, indicates that the parties intended that 
disputes concerning the determination and method 
of payment to withdrawing partners be sent to 
arbitration. The controversy is therefore one 
which arises out of the contractual relationship 
of the parties." (Appellant's Appendix p.5a) 

3. Cl aims Ar is ing A fter Aug ust 31, 1970. 

In his complaint (Appellees' App. p.3) it is alleged 
♦•bat appellees bad made'brovis ion for payment of all claims 
arising subsequent to August 31, 1970 (e.g., legal and account¬ 
ing fees pe-raining to the liquidation of Emanuel, Deetjen A- 
Co and loans to partners)". 

Appellees dispute this and claim that appellant would 
be liable for his pro rata share (Appellant's *pp. p.8a). 

Appellant spates that as a matter of law appellant is not liable 
fr..- such claims and therefore there is no dispute. It is submitted 
t*’at whether or nor appellant is right as a matter of law this 
<s a question of l aw which should be submitted to arbitration. 
Certainly t>e arbitrator is not precluded by the language of 
this clause from determining the legal effect of appellant's 
status on his liability for such claims. Prima Paint Coro, v. 

Flood ^ Conklin Mfg. Co , 388 U.S. 395 (1967). In that case the 
court ’-as faced with the question as to whether or not the 
question of fraud In the inducement of the contract containing 
a broad arbitration pr,>vi ». >n ”as a matter for the court or for 
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the arbitrator. In construing a broad arbitration clause 
similar to the one in the instant case, the court held that since 
legal issues were not excluded the arbitrator could and should 
decide the issue of fraud in the inducement. The same reasoning 
should apply here. 

If the partnership had continued as an operating entity 
after appellant withdrew, then appellant might well be correct 
that he is not liable for such claims. However, reference is 
made in the complaint to the expenses of liquidation. This was 
clearly contemplated when the agreement of sale of the assets of 
the partnership "as entered into while appellant was a limited 
partner. In fact, appellant recognizes that the sale took place 
less than t’*’o weeks f.fter his withdrawal became effective (Appel¬ 
lant's App. p.l/a). ,T hile claims may have in effect arisen after 
August 31, 1 97<•, they won!d for all practical purposes relate 
hack to the operation of the partnership while appellant was 
stU 1 a limited partner. A final determination of his interest 
•’ould take this fact into account and an appropriate reserve 
would bo set up against his share for all the expenses of winding 
up the partnership. Appellant, of course, has every right to 
contest this determination. But this is a matter which the 
arbitrator should decide and not the court. 






Cone1 usion. 


The order of the district court granting the motion 
to stay this action pending arbitration should be affirmed and 
the appellant directed to proceed to arbitration. There is 
no question that a valid controversy exists and that arbitration 
is the sole means of resolving it. 

Respectfully submitted, 

EDMUND S. PURVES 
Attorney for Appellees 

January 13, 1975 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SIDNEY N. ROSENTHAL, 

Plaintiff CIVIL ACTION NO. 7 i-n.3 

-against- 

EMANUEL, DEETJEN' fi, CO., HEINZ 
DIEL, JOHN R. MCDONNELL, PEYTON 
KNIGHT, JEAN-FRANCOIS DeCHARRIERE, 

WILLIAM G. FALLON, ROBERT P. 

MAHUSKE, PETER McGEE, JOSEPH 
TARANGELO, ESTATE OF ANDREW 
WILLIAMS, ESTATE OF JOHN P. FAGEN, 

ESTATE OF RUDOLPH DEETJEN, CARL 
DEETJEN, MURIEL DEETJEN, RUDOLPH 
H. DEETJEN, JR., PAUL PORZELT, 

CHARLES SCHUBERT, BRIAN O'NEILL, 

THOMAS J. STEVENSON, JR., ALBERT 
EMANUELL II, 

< 

Defendants. 


Plaintiff, SIDNEY N. ROSENTHAL, complaining of the 
defendants, by his attorney, Murray M. Weinstein, alleges: 


1. Plaintiff at all times hereinafter mentioned was and 
still is a resident of the State of Florida. 

2. Defendant, Emanuel, Deetjen & Co., at all times 
hereinafter mentioned was and still is a New York limited partner¬ 
ship with its last known office address at 120 Broadway, New York, 
N.Y. Said limited partnership is now in liquidation. 

3. On information and belief the following named defend¬ 
ants were general partners of Emanuel, Deetjen & Co. as of August 
31, 1970t Heinz Biel, John McDonnell, Peyton Knight, Jean- 
Francois DeCharriere, William G. Fallon, Robert P. Mahuske, Peter 
McGee, Joseph Tarangelo, Estate of Andrew Williams, Estate of 
John P. Fagen, and the Estate of Rudolph Deetjen; the following 

, t • 

named defendants were limited partners of Emanuel, Deetjen & Co. 


COMPLAINT FOR 
DECLARATORY JUDGMENT 





as of August 31, 1970: Carl Deetjen, Muriel Deotjen, Rudolph 11 . 
Deetjen, Jr., Paul Porzelt, Charles Schubert, Drian O'Neill, 
Thomas J. Stevenson, Jr., and Albert Emanuell II. 

This an action for a declaratory judgment pursuant 


to the Federal Declaratory Judgment Act, 28 U.S.C. Sec. 2201 and 


2202, for the purpose of determining a question of actual con¬ 
troversy between the parties, as hereinafter more fully appears. 

5. The matter in controversy, exclusive of interest and 
costs, exceeds the sum of Ten Thousand ($10,000.00) Dollars. 

6. That on or about November 1, 1967, plaintiff entered 


j) into a limited partnership agreement with the partners of Emanuel, 
j Deetjen & Co. A copy of said agreement, as amended through 
jOctober 1, 1968, is attached hereto as Exhibit A. ( 

7. That^ plaintiff, as a limited partner, contributed the 

j* 

I sum of $100,000.00 as his initial contribution to the capital of 
| the defendant, Emanuel, Deetjen & Co. 

jf 8. That or. or about February 11, 1970, and in accordance 

| with the provisions of the limited partnership agreement, 
ji plaintiff gave notice of his withdrawal as a limited partner, 

t 

II said termination to become effective r August 31, 1970. 

i 

9. That plaintiff, having terminated his limited partner- 

ii 

. ship with the defendant, Emanuel, Deetjen S> Co., became a genera* 
creditor thereof, on August 31, 1970, to the extent of the amount 

I in his capital account on said date, including interest thereon at 
•j the rate of six (6%) per cent per annum, as provided for in para¬ 
graph twenty-two of the partnership agreement. 

10. That defendant, Emanuel, Deetjen 6 Co., now in liqui - 

I I 

l ( dation, acknowledges that plaintiff retired as a limited partner 
!| on August 31, 1970, and that tb^. r alue of his capital account on 

l 

; that date was $38,931.28. See copy of financial statement of 

!i 

JjEmanuel, Deetjen k Co. (In Liquidation), Partners Accounts as of 





April 30, 1973, attached hereto as Exhibit B. 

11. That paragraph twenty-two of the limited partnership 
agreement provides that estimated payments on account of interest 
charges shall be made at the end of each calendar month from the 
date of withdrawal, until the said purchase price, with interest 
thereon, has been fully paid. No such payments of interest have 
been made to the plaintiff from the date of his withdrawal, on 
August 31, 1970, to the present. 

12. That, upon information and belief, the defendant, 
Emanuel, Deetjen & Co. has paid all claims of creditors arising 
prior to August 31, 1970 except the claim of the plaintiff herein.! 

13. That, upon information and belief, the defendant, 
Emanuel, Deetjen & Co. has made provision for the payment of 
creditors' claims arising subsequent to August 31, 1970 (e.g., 
legal and accounting fees pertaining to the liquidation of 
Emanuel, Deetjen & Co., and loans to partners). 

14. That, upon information and belief, there are in¬ 
sufficient funds of the defendant, Emanuel, Deetjen & Co. to pay 
in full those creditors whose claims arose subsequent to August 

i 

31 * 1970 ' the claim of th ® Plaintiff herein, and the capital 
contributions of the existing partners of Emanuel, Deetjen & Co.; 
and plaintiff is entitled to be paid the full amount of his claim 
nefore any funds are paid out to the partners of Emanuel, Deetjen 

& Co. or to creditors whose claims arose subsequent to August 31, 
1970. 

15. Plaintiff seeks a determination by this Court as to 
his status as a creditor of Emanuel, Deetjen & Co. on August 31, 
1970, to the extent of $38,931.20. Plaintiff's claim, as a 
creditor, is presently subject to risk of loss by virtue of the 







liquidation of Emanuel, Deetjen « Co, The defendan., manual, 
Deetjen * Co. has admitted that plaintiff retired from Emanuc, 
Deetjen a Co. on August 31, 1970, and that he i. entitled to the 
sum demanded by him (but not a. . creditor). A declaration by 
.thia court as to Plaintiff, standing aa a creditor of Emanuel. 

Deetjen a Co. aa of August 31, 1970, and that he is entitled to 
payment on said claim, plus interest theroon , befora any 

are paid to the present partners of Emanuel, Deetjen a Co. or to 
any creditor, whose claim, arose subsequent to August 31, 1970, 

1. That the Court declaro the rightB and legal relations 
of the parties to the subject matter here in controversy, par¬ 
ticularly with rAspoct to the status of plaintiff as a creditor 
of the defendant, Emanuel, Deetjen a Co. on August 31, 1970, and 
the priority of payment of his claim. 

2. That the Court declare that plaintiff, as a creditor 
of Emanuel, Deetjen & Co., is entitled to immediate payment from 
the said defendant of $36,931.28, as set forth and agreed upon by ' 
defendant as the amount of plaintiffs claim against it, plus 
interest from August 31, 1970, and that said amount is to be paid 
to plaintiff before any monies are paid to the general or limited 
partners of Emanuel, Deetjen & Co. or to creditors of said defend¬ 
ant, whose claims arose subsequent to August 31, 1970. 

3. That the Court declare that the defendant, Emanuel, 
Deetjen & Co. make immediate payment to plaintiff on account of 
tho interest on h J ^ claim, for the period August 31, 1970 to date, 
as provided for i ' -.ne partnership agreement, and that the defend¬ 
ant continue to make estimated monthly payments to the plaintiff 
until he has been paid his claim in full. 
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4. That the Court delcare that if the funds of the 
defendant, Emanuel, Deetjen & Co. (In Liquidation) are insuf¬ 
ficient to pay to plaintiff the sum of $38,931.28, plus interest, 
that the individual partners of Emanuel, Deetjen & Co., be ad¬ 
judged liable to plaintiff for said amount. 

5. Judgment for costs, and for such other relief as 
the Court may deem proper. 


Dated* December 26, 1973. 


' M.0W 


MURRAY M.gWElNSTEIN 
Attorney for Plaintiff 
217 Broadway 
New York, N.Y. 10007 
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VERIFICATION 


STATE OF NEW YORK ) 

) ss: 

COUNTY OF NEW YORK) 


MURRAY M. WEINSTEIN, being duly sworn, deposes and says: 

1. I am the attorney for the plaintiff herein, and have 

my offices at 217 Broadway, New York, N.Y.; I have read the fore¬ 

going complaint and know the contents thereof, and the same is 
true of my own knowledge except as to matters therein stated to 
be alleged on Information and belief, and as to those matters, I 
believe it to be true; the reason why this verification is made 
by me instead of by the plaintiff, is because the plaintiff re¬ 
sides in the Sta'te of Florida, and is not present in the Southern 

District of New York, in which District your deponent has his 
office. The grounds of my belief as to all matters in the com- 

i 

plaint not stated upon my knowledge, are as follows: telephone ! 
conversations with the plaintiff, correspondencu and other written 
instruments, documents and papers obtained by mo from the plain¬ 
tiff and other persons, and my general investigation of the facts 


of this case. 


/ l/WO ^ 

"MURRAY IC^BTfi^TEYTJ 


Sworn to and subscribed before 
me this XL** day of-Oecember, 1973. 

^^" t T ot ^r'yjferic 


LORETTA J. CORTESE 
Notary Public, State of Now York 
No. 4t>itt' , b382 
Qualified in Queen* Qounty / 
Commission txpli as Mar eft dU, \VJ 4L 
































A 202 Affidavit ol IVrsonal Service of Papers 


LUTZ APPELLATE PRINTERS. INC. 


>tis r.niTBT nr *pprm 


KOSENrUAL, 


Plaintiff-Appellate, 


Index No. 


- against - 


DEETJEN, CO., et al, 

Defendant-Appellees. 


A ffidavit of Personal Service 


STATE OF NEW YORK. COUNTY OF 


ss.: 


I, James Steele, being duly sworn, 

depose and say that deponent is not a party to the action, is ove r 18 years of age and resides at 
250 West 146th, Street, New York, New York 

That on the 15th day of January 19at 217 Broadway, New York 


deponent served the annexdk Appellees Brief 


upon 


Murry M. Wh Weinstein 

) J 

the ^ this action by delivering fi 'true copy thereof to said individual 

personally. Deponent knew the person so served to be the person mentioned and described in said 
papers as the Attorney(s) . herein. 


Sworn to before me, this 

day of January 


Cfr 


15 th 

19 7^ 



^ - 

JAMES STEELE 


Mf 


31 









